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IS YOUR WEBSITE AND YOUR EMAILS
COMPLIANT WITH THE COMPANIES
ACT 19852

If you are a charity, but also a company limited by
guarantee then you are currently bound by the

requirements of the Companies Act 1985 (see article
below on Companies Act 2006).

From the beginning of 2007 it has been a
requirement for companies to include on
their websites and in emails details of
their company number, place

of registration and the

registered office

address. Failure

to do so can
result in a fine.

Companies Act 2006

The Charities Act was not the
only piece of legislation

Some of the key points of the act are:

@ ‘Authorised signatories’,
who do not need to be
officers of the company,
may execute documents

°Changes to the number of
votes needed to pass a
written resolution.

@ AGMs will no longer be
mandatory for private
companies

affecting the sector to receive

Royal Assent in November. The

new Companies Act also i

@he position of Company
Secretary will no longer be
mandatory for private
companies

became law and will be
implemented between January
2007 and October 2008. The
provisions of the Act cover
both new and existing
companies.
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The content of this newsletter is for general information only.
It should not be relied on and action which could affect your business
should not be taken without appropriate professional advice.
For advice, please contact your usual partner or local MC office.

For further information, please contact your nearest Mitchell Charlesworth office:

LIVERPOOL MANCHESTER CHESTER WARRINGTON WIDNES

5 Temple Square Brazennose House West 24 Nicholas Street 488 Knutsford Road 101 Albert Road
Temple Street Brazennose Street Chester Latchford Widnes
Liverpool L2 5RH Manchester M2 5FE CH12AU Warrington WA4 1DX WAS 6LB

Tel: 0151255 2300 Tel: 0161817 6100 Tel: 01244 323051 Tel: 01925 635141 Tel: 0151423 7500
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Welcome

To the third edition of Charity Update.

So, it finally happened. After three years, three Queen’s Speeches and
over 80 hours of Parliamentary Debate, we now finally have a
Charities Act! In this edition of our specialist quarterly newsletter for
charities and not-for-profit organisations, we have looked at the
detail of the Act, the planned implementation of the legal changes,
and the impacts not only on charities themselves, but also their
trustees. We have also rounded up the other key news in the sector.

Charity Sector -
lower than average pay

The Charities Act 2006 -
questions and
answers special

Charities count

Is your website & emails
compliant with the
Companies Act 1985?

costs of neglecting
tax breaks

Charity pay still
lagging behind public
and private sectors

Research from pay and benefits consultancy Croner
Reward has highlighted that pay in the charity
sector is lagging behind the public and private
sectors by up to 20%.

The findings show that pay for charity chief
executives averaged £65,000 in 2006 (20% below
the all sector median of £81,160). Pay for heads of
function (Finance, HR etc) in the sector is 18% lower
than the overall median.

Vivienne Copeland, client services director at Croner
Reward, said:

“Charities are still inclined to rely quite heavily on
the desire to ‘make a difference’ to compensate for
lower than average pay.”

I hope you find the newsletter engaging and informative, and as
always, should you have any queries or require any advice,
please contact:

Philip Griffiths T: 0151255 2300
E: philip.griffiths@mitchellcharlesworth.co.uk %

Paul Booth T: 0161817 6100 St
E: paul.booth@mitchellcharlesworth.co.uk INVESTOR IN PEOPLE

NCVO
Approved Consultant



Implementation of the Act

The Office for the Third Sector has set
a provisional timetable for the
implementation of the Act. The first
half of 2007 will see:

[ ‘plain English’ guide to the Act

@ A series of regional events to
explain the Act to charities in
England and Wales

@ initial reductions in the regulatory
burden on charities, especially
smaller charities

.A modernised framework for the
Charity Commission

. Consultations with the sector to
ensure clear guidance is available
on the public benefit test.

Other key measures in the Act will
follow. The full raft of deregulatory
provisions will be brought into effect as
quickly as possible, while other
measures will require consultation and
Secondary Legislation or guidance
before they can be commenced.

More information on the
implementation of the Charities Act
can be found on the Office of the Third
Sector’s website at:
http://www.cabinetoffice.gov.uk/third
_sector/law_and_regulation/charities
_act_2006/

Has the definition of a charity
changed?
How is a charity now defined?

This is the part of the new Act that
has undoubtedly received the most
attention and debate. The Act says
that in order to be a charity, an
organisation must have a purpose
that falls within one of the 13
defined charitable purposes, and
must be able to demonstrate that it
exists to benefit the public in some
way.
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Your Questions

The Charities Act 2006

After various delays, interruptions and political distractions, the Charities Act
finally received Royal Assent on 8th November 2006. Over the next few
months and years, this critical piece of legislation will increasingly influence
how the sector operates, and alter the relationship between charities and the
Charity Commiission. In this issue of Charity Update, the charity team at
Mitchel Charlesworth have tried to answer some of the questions regarding
the Act that our clients have recently put to us.

The 13 charitable purposes are:

The prevention or relief of
poverty

The advancement of education
The advancement of religion

The advancement of health or
the saving of lives

The advancement of citizenship
or community development

The advancement of the arts,
culture, heritage or science

The advancement of amateur
sport

The advancement of human
rights, conflict resolution or
reconciliation or the promotion
of religious or racial harmony or
equality and diversity

The advancement of
environmental protection or
improvement

The relief of those in need by
reason of youth, age, ill-health,
disability, financial hardship or
other disadvantage

The advancement of animal
welfare

The promotion of the efficiency
of the armed forces of the
Crown; or of the efficiency of the
police, fire and rescue services or
ambulance services

And any other purposes
charitable in law.

The list covers the majority of
purposes which are already
charitable, while the last category
means that everything which is
currently charitable is included.

A requirement for public benefit
existed under the previous law and
is a concept that charities are
familiar with. However, charities for

the advancement of education or
religion and charities for the relief of
poverty were previously presumed
to provide a public benefit and did
not have to do this unless there was
a specific reason to do so. This
presumption no longer applies,
meaning that all charities (new and
existing) must show that they
operate for the public benefit.

The Charity Commission will now
decide if an organisation does
indeed meet the public benefit
requirement. In order to do this, the
Commission has produced an
Indicative Programme: Taking
Forward public benefit, which is
available from their website, and
they are now holding a consultation
with the sector and the wider public.
After the consultation, the
Commission will provide general
guidance on what the requirement
means later this year.

We are considering
incorporating our charity, can
we set up a ClIO now?

A Charitable Incorporated
Organisation (CIO) is a new
corporate vehicle for charities that
has been created by the Act. A CIO
will have the advantages of a
corporate structure, such as
reduced personal liabilities for
trustees, without the burden of
being regulated by both the
Charities Commission and
Companies House like companies
limited by guarantee.

However, additional Secondary
Legislation is still required before
any CIO’s can be created. The
Office for the Third Sector will soon
be starting consultation with the
sector on the detailed structure of
ClO’s.

It is worth considering that this
process will take time, and may be
followed by a period of uncertainty
as banks, suppliers and members of
the public get used to dealing with
the new corporate vehicle.
Consequently if you need to
incorporate as soon as possible, the
company limited by guarantee

‘route’ is still the main one available.

Are there any changes to
charity accounting?

The Act simplifies the rules about
when a professional audit is
required, with similar thresholds for
incorporated and unincorporated
charities:

Registered charities must have
their accounts professionally
audited if they have gross
annual income over £500,000,
or a balance sheet total
(aggregate assets) over £2.8m,
and for unincorporated charities
only, gross annual income over
£100,000.

Charitable companies with an
income between £90,000 and
£500,000 and assets of £2.8m
or less must have their accounts
independently examined, as
must non-company charities
with a balance sheet total below
£2.8m and a gross annual
income below £500,000.

For a charitable company with
income of £90,000 or below and
assets of less than £2.8m,
neither an audit nor an
independent examination is
required, however for
unincorporated charities, the
threshold below which an
independent examination is not
required is £10,000 of income.

Please note, however, that these
thresholds have not yet been
implemented, so in the short term,
the old thresholds apply. In addition,
the Act will normally require a
parent charity to provide group
accounts including any trading or
charitable subsidiaries.

What is the Charity Tribunal?

The Act establishes the Charity
Tribunal, whose job is to hear
appeals against, and reviews of,
legal decisions taken by the Charity
Commission. Currently, in order to
appeal against a decision by the
Commission, the case must
currently go to the High Court,
which is both difficult and very
expensive.

The Tribunal will be established by

the Department for Constitutional
Affairs, and will probably take at
least a year to set up. It will not be
responsible for dealing with
customer service complaints
against the Commission which will
still be dealt with by the
Commission’s internal complaints
system and the Independent
Complaints Reviewer.

Has the role and powers of the
Charity Commission changed?

The Act restates the objectives of
the Commission, emphasising that
it is still a source of advice as well as
a regulator. Its roles continue to
include increasing compliance and
accountability as well as public
confidence in charities, but it is also
now tasked with promoting
awareness and understanding of
public benefit and the effective use
of charitable resources.

The Commission has been given a
number of new powers, including:

The power to suspend or remove
trustees and others from
membership of charities. This is
unlikely to be used often, but will
be useful on rare occasions
when a member of a charity
under investigation threatens
the effective running of the
charity.

Power, even without instituting a
formal inquiry, to order that
anyone in possession or control
of charity property should apply
it for its intended purpose.

The power, after starting a
formal inquiry, to seek a warrant
from a Justice of the Peace to
search premises (which could
include a trustee’s home) and
seize documents to prevent
them from being destroyed.

Power, in the course of a formal
inquiry, to direct the trustees,
the charity or its employees to
take specific actions to protect
the charity.

What changes have been
made to the roles and
responsibilities of trustees?

1. Payment of trustees - The
concept of the unpaid, volunteer
trustee remains at the heart of the
charity sector. However, the Act
allows trustees to pay an individual
trustee for providing an additional
service (i.e. not part of their role as a
trustee) to the charity, if they think
it is in the best interests of the
charity to do so. They do not need
to seek the Commission’s

authorisation to do so, but must
ensure that the number of trustees
being paid in this way are in the
minority, the amounts are
reasonable and set out in a written
agreement, and that the governing
document does not forbid such
payments.

2. Personal liability of trustees —
The Act allows charity trustees to
apply to the Charity Commission, as
well as the courts, for relief from
personal liability for a breach of
trust where the trustee has acted
honestly and reasonably.

3. Trustee indemnity insurance —
The Act allows trustees to take out
trustee indemnity insurance using
the charity’s funds without the
permission of the Commission, as
long as there is no provision in the
charity’s governing document which
specifically forbids this.

Our charity uses professional
fundraisers, are we able to
continue?

At present, professional fundraisers
and commercial participators
fundraising for charities are required
to have a written agreement with
the charity, and must make a
statement telling potential donors
that they are being paid when they
ask for money. The Act will require
this statement to include the
amount the professional fundraiser
or commercial participator will be
paid for fundraising for the appeal,
or to give a reasonably accurate
estimate of this figure if they do not
know.

Our charity relies upon public
collections, are there any
changes affecting these?

The Act introduces a new system
for licensing public collections, in
which the Commission will have a
new role in checking whether
charities and other organisations
are fit and proper to carry these out,
and issuing public collection
certificates which are valid for up to
five years.

A charity with a public collections
certificate will be able to conduct
‘door-to-door’ (i.e. businesses as
well as homes) collections without
local authority permission, but must
inform the local authority that the
collection is taking place.

Some small-scale collections will be
exempt from the licensing regime,
but organisers must notify the local
authority that the collection is
taking place.



